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1. Introduction

The article aims to explore the development of sport-related competences at the European Union 
(later-EU) level by focusing on the interdependent relationship between the political and legal 
spheres of the EU system1. Such an analysis stems from the historical development of the Euro-
pean integration process. The European Court of Justice (later-ECJ) has often acted on behalf 
of the so-called “institutional triangle” (Commission, Council, Parliament) and reached its most 
important decisions by mixing legal and political considerations2. Moreover, the process of “ju-
ridicisation”3 of politics has considerably blurred the distinction between political and judicial 
spheres in Western polities. Thus, the objective of this article is to put into perspective judicial 
activism of the ECJ in the sport field and to assess its impact on the supranational integration 
process, even if at times it went against general political preferences.
The regulation of sport was chosen as a case study firstly and mostly because of its capacity to 
illustrate the potential tension between political and legal spheres. This capacity is due to the 
specific status that sport has acquired in the current stage of the European integration process. 
Although not included in the legal reach of EU Treaties, sport issues are handled by the ECJ 
and the Commission, which seek to achieve a greater level of integration in this field. This le-
gal/technocratic drive to complete the Common market has been blocked by the Council, which 
repeatedly refused to integrate sport into the EU competencies and declined to define a clear 
sport exemption in the first pillar. Notwithstanding strong external political pressures on the EU 
institutions and a great amount of attention that some of them are devoting to this subject, we 
are currently witnessing a status quo deadlock in the sport regulation field. 
In similar situations in the earlier stages of the European integration, political instances gave way 
to the ECJ, both in taking the initiative to shape the supranational system as well as in setting the 
agenda of the integration dynamics4. On a general level, structural conditions for such judicial 
leadership have remained in place up to the present day. This is due to several factors. Firstly, it 
is due to inertia of the integration process, driven by a legalistic mode, which transforms political 
problems in legal terms. Secondly, it is due to divergent efficiency of EU governance practices. 
The streamlined judicial proceedings of the ECJ, even if time-consuming, are more efficient than 
the legislative practices of other EU institutions. Thirdly, it is due to the legitimacy capital, which 
was accumulated by the ECJ during its history, either by producing authoritative interpretations 
of the Treaties or by taking important decisions on sensitive questions.
Thus, the current deadlock in the sport regulation case is not related to the change of structural 



 JCER VOLUME 1 • ISSUE 143

conditions. On the contrary, it is due to the self-containment of ECJ activism, which is adapting 
itself to the changed circumstances of the mature integration process in Europe. Taking stock of 
this evolution, the role of the ECJ is evaluated, in order to assess its overarching influence in the 
current EU system. This brings into discussion the issue of the clear-cut separation between politi-
cal and legal spheres of the EU enterprise5. Dehousse categorises political functions performed 
by the ECJ as follows6:
 - overall normative shaping of the EU polity, due to its interpretative powers upon Treaties;
 - pervasive influence on the behaviour of institutional and individual actors within EU politics, 
due to its structural position;
 - specific impact on policies during the decision-making process, due to either its interaction 
with other EU institutions or its proper internal functioning.
This article focuses on the third aspect by introducing a theoretical framework built on two dif-
ferent sources of literature: neo-functionalism and neo-institutionalism. In addition to that, the 
article employs the distinction between judicial and political spheres as a useful analytical tool 
to investigate the interplay between the ECJ and the so-called “inter-institutional triangle” in the 
case study of the sport regulation. The analytical presentation of the empirical case under analysis 
comprises the last 10 years: from the date of delivery by the ECJ of Bosman ruling in 1995 until 
the conclusion of the Convention on the Future of the European Union in 2004. At the end of this 
presentation, the potentialities and limits of the theoretical framework are evaluated, conducing 
to the general conclusions. 

2. Theoretical framework

In order to analyse the development of sport regulation at the EU level the article is relying on 
two sources of theoretical literature. There are two main questions to be answered. The first is 
to explain why the sport issue was included in the EU agenda. The second is to explain how the 
EU institutions dealt with this matter.
On the one hand, Neo-functionalism7 provides a model, which helps to explain the origin of sport 
regulation at the EU level. Firstly, it is the most commonly used theoretical framework to deal with 
matters related to the Common Market and legal integration8. Secondly, the EU involvement in 
the sport field seems to have followed quite closely the neo-functionalist theory, both in its insights 
as well as in its theoretical shortcomings.
According to this model, the intervention of the ECJ and Commission into sport issues was moti-
vated by functional purposes, even though these matters were not included in their legal reach. 
The formal transfer of relative competencies failed to materialize, however. This highlights the 
shortcomings of the neo-functionalist model, which this article will address9:
 - the missing nexus between structural factors and actors’ political will;
 - the disproportionate importance given to technocratic dynamics to the detriment of symbolic 
politics;
 - the neglect of external factors affecting internal integration.
On the other hand, Neo-institutionalism10 provides a possible model to understand the ongoing 
development of sport regulation. This theoretical framework mainly focuses on the role acquired 
by the institutions in the elaboration of the political process but, at the same time, neglects the 
origins of the dynamics. Nevertheless, this framework provides interesting insights for under-
standing internal mechanisms of the EU institutional system. According to Neo-institutionalism 
theories, institutional design affects political actors’ action, even in unforeseen ways, which are 
not taken into account in their assumed rational strategies. According to this view, institutions 
are a collection of elements that couple interdependently, and so give birth to peculiar govern-
ance mechanisms. 
The main characteristics of the EU system are its co-operative nature, due to intertwined competen-
cies throughout institutions, and its even balance between supra-national (ECJ and Commission) 
and intergovernmental (Council) instances. This institutional imbroglio explains the interlacement 
on the decision-making system in the EU. The “neo-institutionalist” literature traditionally pays 
particular attention to the so-called “inter-institutional triangle” (European Parliament, Commis-
sion, and Council)11. This triangular relationship is viewed as the focus of the political decision-
making process12. In respect of the complexity of this ‘Bermuda triangle’, the ECJ appears to be 
a monolithic organism, endowed with well-specified powers and competencies, exogenous to 
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the decision-making process. 
This article challenges this particular view, by analysing this case study, according to a neo-in-
stitutional framework, which takes into account the role and functions of the ECJ. However, some 
of the shortcomings of this theoretical approach are going to be outlined13: 
 - the missing nexus between highlighted structural factors and actors’ effective behaviour;
 - tendency towards reductionism and circular arguments.

2.1. Neo-functionalism

Neo-functionalism constitutes probably the most elaborate, ambitious, as well as criticized, theory 
of regional integration and, more particularly, of European integration. According to its original 
formulation, during the 1960s, the neo-functionalist dynamics is composed of two sorts of spill-
overs: a functional one and a political one. The functional spill-over14 is a process arising from 
the functional tasks themselves. It reflects the enmeshed and interdependent nature of economic 
activities in modern societies. Consequently, the enactment of a supranational level, which deals 
with sectoral economic integration, sets in motion a teleological self-reinforcing process encour-
aging further integration. The success of existing policies creates pressure for deepening and 
widening the Community competencies. In this perspective, it is the Community’s own progressive 
activity that provokes the need f or new measures. In other words, supranational organizations, 
despite their intergovernmental origins, are living a life on their own15.
The political spill-over involves the build-up of political pressures inside the member states in favour 
of further integration and transfer of competencies and means towards the supranational level. 
This second spill-over has two dimensions. The first aspect is the assumed pluralistic nature of 
democratic societies, which determines conflicts of interest between different groups. The crucial 
assumption is that these groups focus on the functional level, which they consider as better serving 
their interests. This struggle follows the logic of utilitarian rationality. The perceptions of group 
interests, as well as expectations concerning the activities of different levels, determine shifts of 
group loyalty. The second aspect is the assumed elitist nature of politics, which determines the 
importance of political elite, national and extra-national16. The inter-play between and inside 
these two elites is essential in deciding which is the most appropriate way to conduct policies.
If the functional spill-over is creating the working conditions for further integration, the political 
spill over, composed of two previously mentioned aspects, is crucial in provoking an overall 
snow-ball effect: the transfer of competencies from the national to the supranational level. 

2.2. Neo-institutionalism

Neo-institutionalist theories constitute the tool-box on which this article is relying to explain the 
“how” of sport regulation development. The main assumption is that the institutional setting, 
made up of a complex of interdependent norms, rules and organizations, influences heavily 
the political process and its generated outcomes. This influence is mainly exerted in two ways: 
through the definition of path dependency and the production of unintended consequences. The 
first element refers to the restriction of options, which are conceivable and effectively available 
to actors, due to the re-enforcement of the institutional inertia, although this constraint is not of 
deterministic nature, it exerts significant influence on the political process. The second element 
refers to the institutional interdependence and issue linkage, which affect the rational strategies 
of actors involved in institutional networks or structures. This aspect generates a certain amount 
of uncertainty about the link between envisaged actions, individual or collective, and expected 
outcomes. In fact, the link is by no means linear or direct.
In order to study the ECJ role, this article considers the EU to be a political system characterized 
by sharing rather than clear-cut division of powers. In such a system, the entanglement between 
the institutions is of extreme intensity. The case study of sport regulation development at the EU 
level aims at analysing in depth this enmeshment. It demonstrates the interaction as well as the 
intertwining of institutional links and actors’ strategies, in chronological and simultaneous man-
ner.
The article accounts for ways in which the legal structure, taken as a whole, intervenes into the 
decision-making and influences the behaviour of other actors. In this conceptual setting, the ECJ 
is considered to be an important player, which has the capacity to affect other institutions of the 
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system as well as to receive feedback from them. This capacity could be defined as four-folded, 
following the analysis of Dehousse17:

 - political innovation
 - political pressure
 - judicialization of the political process
 - juridical legitimization

This article regards the ECJ as an institutional actor, acting consistently in the EU political system, 
endowed with its own proper agenda concerning the integration process. The ECJ preferences 
and priorities are assumed to be the outcome of internal (between judges and Advocates Gen-
erals) and external bargaining (within the Community legal epistemic community18 composed 
of lawyers, experts and academics). Nonetheless, given the methodological difficulties involved 
in studying the ECJ preference building, the article assumes that this process is happening in a 
“black box” context. Thus, this article treats the ECJ as a unitary, though complex, actor. 
The following section puts this analytical framework at test, from an empirical point of view, by 
using the specific case of sport regulation. An assessment of the proposed theoretical framework 
will be proposed at the end of the presentation of the case study.

3. Analytical presentation

The following section analyses the development of EU competences in the sport field, while focus-
ing on the causes and consequences of the ECJ’s Bosman ruling. The timeline under consideration 
stretches between 1995 and 2004 and includes two IGC(s) and the Convention on the Future of 
Europe. In comparison with the initial years of European integration, this was a period marked 
by hectic EU interventions in the sport field. Presentation proceeds in chronological manner and 
is divided into three sub-sections. 
In the first sub-section, the article looks at the entrance of the sport question in the EU agenda, 
which happened mainly thanks to the initiative of the ECJ and it’s (in)famous Bosman ruling. This 
ruling stimulated the reaction of other EU bodies, which is explained in depth later by explaining 
the political (a) and legal (b) intricacies of the situation of sport in Community Law. 
In the second sub-section, the article discusses issues which were at the centre of political (a) and 
judicial (b) debates mounted inside the EU machinery in order to find a solution to the problems 
generated by the Bosman ruling.
In the third sub-section, the article presents the current status of the compromise concerning 
sport at the EU level, which is a fragile combination of alternative and/or divergent institutional 
strategies.
For analytical reasons mentioned before, the presentation is structured around the duality between 
the ECJ and the “triangle institutionnel”, in order to point out the tension between juridical and 
political dimensions of the ongoing saga of sport regulation. Such a division helps to highlight 
different perspectives on the institutional interests at stake. The ECJ sought to re-affirm a fun-
damental principle, the supremacy and primacy of Community Law, faced with the challenge 
represented by sport self-affirmed autonomy.  Meanwhile, the other EU institutions backed a less 
ambitious stance on the politically delicate field of sport autonomy, which in their view was not 
of strategic importance to the EU integration.

3.1. Sport in the EU agenda

According to several rulings of the ECJ, given the absence of any reference to sport in the EC 
Treaty, the European institutions have no direct competencies in the area19. In spite of subsequent 
Treaty revisions, the EU and its bodies have not yet acquired direct competencies in the field of 
sport. Sport matters, however, entered into the sphere of EU activities thanks to their economic 
relevance. Nonetheless, the EU bodies have not been unanimous in their approach towards 
sport-related questions. Sport is a divisive issue inside the EU and it is possible to observe stark 
internal rift concerning if and how to regulate, even indirectly, a politically sensitive field when 
there is no legal basis in the EC Treaty for intervention at the supranational level.
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3.1.1. Political aspects

Sporting activities entered in the EU sphere of influence in the 1970s because of their newly 
acquired economic importance. The increase in commercial turnover and sponsoring of the 
professional branches of football, basketball and other disciplines across Europe necessitated 
some sort of regulatory interventions on the part of the Community institutions. 
However, from a regulatory point of view, sport enjoyed an exceptional position in respect to 
other sectors for what concerns obligations stemming from the creation of the Common Market. 
This “above the law” attitude was based on a self-proclaimed autonomy vis-à-vis Community 
Law. To a certain extent, this arrangement reflected member states’ susceptibility to impingements 
on their cultural and social structures. In fact, this situation was in line with the full autonomy 
and self-regulation of sport organizations, which are almost universally enshrined in the national 
legal orders of Western Europe20. 
Given the absence of a clear legal competence at the European level, however, encounters between 
sport and European integration produced varying attitudes in the EU. The interaction between 
self-governance structures and EU regulation was both cooperative and confrontational.
The Commission and the Council preferred to adopt a softer stance towards sport issues, opting 
for a benevolent neglect, subsidizing minor sport events and adapting to major sport requests. In 
fact, the European Council viewed sport mainly as a possible instrument for promoting European 
identity, by means of a publicity and communication campaign. This was part of the ‘People’s 
Europe’ strategy to raise awareness about the European Communities and their impact on daily 
lives of European citizens. This approach was outlined in the 1985 Adonnino report, approved 
by the European Council in Milan21. 
In relation to the Commission approach, it is safe to state that the issue of sport and its compli-
ance with Community Law has always been more or less marginal on its agenda, well after the 
Common Market Project was launched during Delors’ presidency of the Commission. In respect 
to the implementation of Community Law, the Commission adopted a soft approach, seeking 
to persuade sport authorities, and particularly football bodies, to comply with Community Law, 
where appropriate22. 
The ECJ judges and elected European parliamentarians, however, were not as tolerant. The 
European Parliament vocally requested the Commission to take the necessary steps to ensure 
that professional sport complied with Community Law23. Its requests, however, were downplayed 
by the Commission, under the pretext of its lack of competencies on the matter.   In addition 
to that, the ECJ had already put in doubt the self-affirmed independence of sport bodies, in 
its jurisprudence concerning their obligation to comply with the principles of Community Law. 
The Court was surely not prepared to treat professional sport branches in the same way as 
the Commission. During 1990s the issue became more explosive than ever, because football 
organizations were clearly infringing upon more than one area of the EC Treaties. That was 
particularly true of obstructive practices directed against the free movement of professional 
athletes24.

3.2.1. Legal aspects

Divergences between the Court and the Commission were exposed by the Bosman ruling, which 
centered on labor restrictions as a matter of contention between a football player and club. In 
fact, the ECJ was called to clarify compliance of professional football restrictive labor practices 
with the provisions of Community law

The State of the Law before Bosman ruling

Before entering the reconstruction of the Bosman ruling and its aftermath, it is necessary to dwell 
slightly on the legal intricacies of the sport governance regulation at the EU level, with special 
emphasis on labor restrictions of professional sportspersons. The problem is two-fold. On the 
one hand, restrictive and discriminatory labor practices in the private sector are subject to artt. 
39, 81 and 82 of the EC Treaties. Application of Community law to sport requires different legal 
considerations to be taken into account and results in several points of divergence, which in turn 
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creates a problem of coherence at the very heart of the Treaty25. Secondly, there can be different 
means of enforcement. In fact, these labor restrictions are susceptible to a dual enforcement: 
either by the Commission, in its capacity as the “guardian of the Treaties”, or by private parties 
before national courts, relying upon the direct horizontal effect of artt. 39, 81 and 82 EC.
Concerning the first problem, the overlap and discrepancies between Art 39 EC and artt. 81-
82 EC, make this issue complex26. In fact, concerning professional sport, the legal treatment of 
discrimination on national grounds and obstruction to freedom of movement for workers appear 
more lenient under competition law than under Art 39 and its related secondary legislation. 
In respect of free movement, such practices of discrimination and obstruction are prohibited 
without exception in professional sport, as it was declared in the Dona case. Vice versa, under 
competition law, Commission can grant an exemption for private labor restrictions under 81(3), 
in consideration of the specific conditions of the economic activity. 
Regarding the problem of legal complexities originating from the EC Treaty itself, they have 
been magnified by the presence of different means of enforcement available to the Commission 
and the ECJ when they seek to address the potential tension between these provisions. In fact, 
concerning enforcement of artt. 39, 81 and 82, there is a remarkable difference from the 
standpoint of the ECJ, in the exercise of its preliminary-ruling jurisdiction (under Art 234 EC), 
and that of the Commission, in its administrative capacity as ‘guardian of the Treaties’ (under 
Art 226 EC).
On the Commission’s side, there are no legal means by which it is possible to enforce Art 39 
directly against private parties. An indirect way is to use infringement proceedings against 
member states, based on Art 226 EC, demanding them to legislate against sporting bodies 
which breach the Treaty. By adopting this approach, the Commission would target private sport 
organizations indirectly. In such a scenario, a member state could be made liable for activities 
carried out within its territory by private parties, with its more or less tacit assent, which have 
adopted measures in conflict with Community Law. Such an eventuality is theoretically possible, 
but it is not very feasible. In practical terms, it is cumbersome and time-consuming, with uncertain 
results at the end of the process. 
From the Commission’s point of view, however, direct proceedings against sport organizations 
are possible in relation to competition law, which confers to its DG Competition powers of 
investigation and discretional decision while disposing of such cases. If this DG takes the view 
that football bodies are acting in breach of the EU competition rules, the Commission has 
power to issue a decision requiring termination of the anti-competitive practices and, in addition 
to this, it may decide to impose a fine. Under the current rules, however, the use of these 
powers of investigation and enforcement under competition law is not transparent for private 
parties, which have a vested interest in these proceedings. Once the Commission is informed of 
possible infringements concerning artt. 81 and/or 82, by “natural or legal persons who claim 
a legitimate interest”27, the complainant is not entitled to a final decision. This means that if the 
Commission decides not to pursue the infringement for reasons of political considerations or 
shortage of resources the complainant has no other means for redress, except to pursue the 
matter before a national court. In such an eventuality, private parties may invoke all directly 
effective provisions of the Treaty in order to challenge sport regulations, which they consider 
infringe Community Law. In fact, artt. 81 and 82 are directly effective, both vertically and 
horizontally. Thus, although this procedure is subject to national courts’ filter, it provides access 
to the ECJ for individuals seeking to challenge Community Law infringements. Whereas the DG 
Competition can have a much more expedient use of complaints under competition law, the ECJ, 
because of its role in preliminary references, is called to answer to all claims about justiciables’ 
rights and is less inclined to neglect national court’s questions. 
In sum, from the point of view of the justiciable, the Commission is the more effective avenue to 
deal with restrictive labor practices, while the most relevant DG is that in charge of Competition. 
This is true, however, only as long as the Commission is willing to process his or her claims. 
The judicial route, at the contrary, is easier to take but more time- and energy-consuming. 
Moreover, the pressure exerted on the ECJ by individuals or groups is more effective only if 
carried consistently in line with its jurisprudential principles and doctrine. 
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The Bosman ruling

To take a specific case in point, Mr. Bosman, a professional football player unsatisfied with the 
treatment he received in his club, went on to challenge the UEFA regulations concerning the 
transfer of football players upon expiry of their contract under Community Law. A preliminary 
reference to the ECJ, via a national court, was coupled with the procedure according to EC 
Competition rules. However, because of the already explained overlap between art. 39 and 
artt. 81 and 82, his action raised irksome questions about legal implications stemming from 
previously mentioned Treaty intricacies.
Mr. Bosman submitted to the Commission his complaint concerning sport transfer rules invoking 
artt. 81/82, but it was dismissed as not having substantial importance. Moreover, the case, 
which was started before a Belgian court in August 1990 and initially involved only the player 
and his club, eventually assumed a broader political dimension with time. The UEFA and the 
Belgian football federation quickly entered in the case, siding with the club, whereas the trans-
national professional players’ trade union supported Mr. Bosman. 
A preliminary reference, concerning also discriminatory rules on the ground of nationality 
in professional club recruitment and invoking artt. 39, 81 and 82, was filed to the Court of 
Luxembourg. The questions raised by the Cour d’Appel de Liège were the following:
“Are Articles 39, 81 and 82 of the Treaty of Rome of 27 March 1957 to be interpreted as: 
 a. prohibiting a football club from requiring and receiving payment of a sum of money upon the 
engagement of one of its players who has come to the end of his contract by a new employing 
club?  
 b. prohibiting the national and international sporting associations or federations from including 
in their respective regulations provisions restricting access of foreign players from the European 
Community to the competitions which they organize?”28

Focusing on these questions, the principal aspects of the ruling were both procedural and 
substantive. The ECJ dealt with both these aspects consistently, taking into account its previous 
rulings on the subject29 and in line with its mainstream jurisprudence30.
Concerning procedural objections raised during the process, the ECJ confirmed that sport 
regulations were partially subject to Community Law. Firstly, the ECJ recognized that organizational 
rules of sport could be exempted from a rigid application of Community principles, due to their 
social dimension which is not within the reach of the EC Treaty. However, even recognizing the 
basically non-economic nature of sport activities31, the Court re-affirmed its competency to rule 
on conformity of professional and semi-professional sporting activities with the Community Law, 
if they are mainly economic in nature. In conclusion, sport was inscribed within the scope of 
application of Community Law insofar as it constitutes an economic activity, especially when 
it provides a gainful employment or a remunerated service, as is the case of professional or 
semi-professional athletes. Secondly, the private parties involved in sport disputes were allowed 
to invoke Community Law principles, having direct horizontal effect, which is the case of art. 
39, dealing with freedom of movement for workers, and artt. 81 and 82, dealing with fair 
competition.
Considering substantial aspects of the ruling, the ECJ decided to apply only art. 39, without 
taking into account competition law, as asked by the national court and advised by the Advocate 
General in his opinion. The Court gave priority to art. 39, dropping the question on competition 
rules and ignoring overlaps with artt. 81 and 8232. This can be explained both by the practical 
difficulties of entering in such a conundrum without the assistance of previous pronouncements 
of the DG competition33 and by the inclination of the Court to apply the rules of free movement 
in similar cases34. 
The underlying reasoning of the ECJ judgment, styled by judge-rapporteur Mancini in two steps, 
was the same for both issues under consideration: the principle of national quotas and the 
transfer rules35. Firstly, infringements of the principles of the EC Treaty by private bodies without 
legitimate objectives, which can be justified by the general interest, are prohibited. Secondly, 
even if the measures are sufficient to attain their objectives, they must pass a proportionality test 
(that is, they are not more restrictive than necessary). 
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In respect of the first point, the Court acquiesced in the legitimacy of objectives pursued by 
the sport rules, justified on non-economic grounds: “maintaining a financial and competitive 
balance between clubs and supporting the search for talent and training of young players”36. 
Regarding the second point, however, the Court stated that the mechanisms adopted by the 
football governing bodies in order to pursue these legitimate aims were not proportionate, 
because the same results could be achieved by adopting measures which had a lesser impact 
upon the free movement of workers37. 
The Court determined that the rule laid down by sport associations, according to which football 
clubs may field only a limited number of professional players, who are nationals of another 
member state (namely the ‘3+2’ rule), was an obstacle to free access to the labor market and 
was not justified by “pressing reasons of public interest”38. Even if these rules were not directly 
relevant to the Bosman case, the Court decided to make a pronouncement on the question of 
their legitimacy, considering prospective difficulties to have them raised again39. 
Concerning the issue of transfer fees (not a discriminatory measure in itself) the Court recognized 
that reasons behind sport associations’ transfer rules were legitimate. However, it also stated 
that transfer rules were disproportionate measures in comparison with expressed objectives.
Considered as a whole, the Bosman ruling did not ignore unilaterally the social significance of 
sport or condemn irrevocably its organizational arrangements40. Nonetheless, it undermined 
the self-assurance and privileges of the football establishment and cast more than a shade of 
doubt about the legal autonomy of sport with regard to European integration41.  In fact, the 
Court stated that Art 39 EC, which guarantees freedom of movement for workers inside the EU, 
precludes the use of transfer rules and national quotas laid down by sporting associations for 
professional footballers, who are nationals of one member state, on the expiry of their contract. 
According to the ECJ, such rules are likely to restrict the post-contractual freedom of movement 
of players who wish to pursue their activities42.
It has to be said that the main issue of legal complexity at stake (overlap of freedom of move-
ment and of fair competition) was not resolved by the ECJ. In the Bosman ruling, Art. 39 was 
invoked as the only basis for the judgment and the ECJ did not pronounce itself on the possible 
application of artt. 81 and/or 82. As a consequence, the Commission was left to pronounce 
itself on the competition field, but this case was a clear rebuff to its prior conciliatory attitude 
towards sport organizations.

3.2. The Debate(s)

The threat of judicial proceedings against transfer regulation pressed the football authorities 
to negotiate a compromise on this matter with the Commission, in order to void the issue of 
contention arising before the Court. In 1991, the Vice-President of the Commission, Mr. Martin 
Bangemann, declared that an agreement had been reached with football governing bodies43. 
The so-called ‘3+2’ rule44, also known as “gentlemen’s agreement”, was meant to confirm the 
practice of national discrimination in the field composition of professional clubs. In such a way 
UEFA slightly modified its rules, in order to avoid the pronouncement of the sentence before the 
Court. The ECJ, however, went out of its way during the proceedings of the Bosman case and 
pronounced itself on this issue. Seizing the opportunity offered by the ruling, the Competition 
commissioner, Mr. Karel Van Miert, forced the football authorities to comply with the ECJ ruling 
and disavowed the “gentlemen’s agreement” negotiated by his colleague Mr. Bangemann.

3.2.1. The political debate

The intervention of the Commission in the sport field was partially triggered by the mass media 
mobilization around the ECJ judgment. In fact, this ruling stimulated debates and responses 
on the part of other EU bodies, which were under pressure from different interest groups. The 
European Parliament and Council proved to be more receptive to public concerns than the 
Commission or the ECJ. 
The European Parliament (EP) had a clearly more supra-nationalist stance than that of the Coun-
cil. The Doris Pack report, issued on the 13th of June 1997, represented a first reaction to the 
consequences of Bosman ruling. The report concentrated its requests on the Commission and the 
Council. In fact, the EP asked for the creation of a Task force inside the Commission, convening 
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a formal sport Council, and adding an article dedicated to sport in the Treaties, in prevision of 
the 1997 IGC45. 
The European Council was called by the Belgian Prime Minister46 to take a position on the Bos-
man case, but it adopted a low profile. This attitude resulted in an annexed declaration to the 
conclusions of the Amsterdam ICG. Even if only by a symbolic gesture, the governments felt the 
need to intervene in this field, stressing the social importance of sport and inviting the Commis-
sion to associate sport governing bodies to the activities concerning sport governance.
It is worthy to note that the Commission and its application of Community Law to sport issues was 
the principal target of EP and the Council, there was no explicit reference to the ECJ. Following 
the Amsterdam declaration, the sport Unit inside the DG Culture of the Commission, under the 
double impulsion of the Council and the European Parliament, was charged with coordination 
of EU policies affecting sport as well as definition of the main principles of EU politics on this 
topic. In response to the EP request for a Green Paper on sport, a working paper was produced 
in 1998, which constituted the first attempt to make a sketch of the Commission’s activities in this 
field, involving 20 DG, and the first step to coordinate them47.
Moreover, under a precise mandate of the Wien European Council, the sport Unit was charged 
to submit a report on the state of sport in the Union, with the stated objective to preserve the 
structure of existing governing bodies and to maintain the social function of sport48. The back-
ground behind this initiative was provided by the multiple scandals to which the European sport 
was subjected in the summer of 1998. The doping scandal of the Tour de France, the threat 
to the UEFA monopoly of European football competitions, and the debates about intertwining 
of propriety between football clubs and television companies, were the main topics on which 
the attention of the Commission focused49. Governments hinted at the opportunity to use the 
European level in order to curb the destabilization of national and European sport organiza-
tions. This attitude was confirmed by the so-called Helsinki Report, presented to the European 
Council in December 199950. Because of the lack of direct EU competencies in the sport field, 
partnership between national and sport governing bodies was viewed as essential to provide 
a comprehensive solution to the problems of sport activities. In this way, the instances the EU 
intervened regularly in sport problems increased and the EU became incrementally involved in 
a status-quo maintenance of the sport system.

3.2.2.The judicial debate

Alongside visible steps taken by the political side to support sports external autonomy, the legal 
dynamic proceeded to altering the relations inside sport organizations. Whereas, traditionally, 
grievances and disputes between different components of the sport world were resolved inter-
nally, the resort to external instances, especially the judiciary and administrative bodies, esca-
lated after the Bosman ruling. Other sport disciplines were involved in judicial cases regarding 
Community Law before national courts51, without demanding an intervention of the Luxembourg 
Court. Following the same logic, since 1997, the Commission Competition DG received several 
claims by individuals and groups, demanding to investigate alleged infringements by clubs and 
federations.
Subsequently, the ECJ engaged itself in improving its jurisprudential doctrine on sport issues. 
The occasion came when three other cases followed the Bosman ruling, although with a much 
lower profile. All three cases came from Belgian courts, which demonstrated the willingness of 
the judges of this country to involve the ECJ in sport issues52. All these cases were intended to 
attack other sport regulations under the cover of Community Law.
The case Deliège, the most ambitious of the three, tried to enlarge, in depth as well as in scope, 
the effects of the Bosman ruling to judo, extending to semi-professional sports the enforcement 
of fundamental freedom guaranteed by the Treaties to European citizens.
The case Lehtonen tried to transplant more or less the same reasoning as in the Bosman ruling 
to the regulations concerning recruitment of basketball players.
The case Balog, the least problematic from a legal point of view, tried to extend the rights ac-
corded to the football professional players in the EU to their colleagues from countries which 
signed partnership agreements with EU.
Because of the complex and time-consuming mechanisms of the legal process53, the judicial ac-
tion on sport issues gradually lost the momentum which was created by the Bosman ruling, and 
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disappeared from the forefront of public interest. Under the surface, however, tough judicial battles 
took place in the Luxembourg Court. Aware of the possible consequences of a “Bosman bis”, a 
majority of governments entered in the judicial debate as amici curiae54, to argue against the 
point of view of plaintiffs and to support the point of view of the sport federation. Nonetheless, 
in view of the preparation of the 2000 Nice IGC, the interplay between legal and political con-
siderations in the sport regulation re-emerged. In April 2000, two ECJ rulings were delivered55, 
while the Commission launched a probe against the transfer rules of sport bodies. 
With these almost simultaneous rulings, whose motivations are complementary if read in com-
bination, the ECJ operated a complex realignment of its doctrine on sport regulation, according 
to the signals of the political environment56. The principles of Community Law were reaffirmed 
but the results of the cases followed a different course. Deliège ruling embodied the shift from a 
confrontational to a more compromising stance of the ECJ towards sport authorities. The conclu-
sions confirmed all powers and competencies for the EU to intervene in sport issues, as long as 
they possess an economic dimension57, and to enforce Community Law, if necessary. The ECJ, 
nonetheless, recognized explicitly the functions and role of sport federations and governing bodies 
concerning the concrete organization of different sport disciplines. The Lehtonen ruling pointed 
out to the sport governing bodies that their actions related to organizing professional competitions 
are subject to control in respect of Community Law principles and thus cannot infringe the legal 
“acquis communautaire”. It was a signal to sport authorities that their autonomy is not absolute 
but has some tight limits, which are under surveillance by the ECJ. Moreover, the issue of the 
Balog case was still looming large on the horizon of football federations.
In fact, crisis was precipitating. In reaction to the inflated transfer market following the ending 
of 2000 European Championship, the Commission notified the UEFA and FIFA of the necessity 
to change the rules of this market in order to curb the anti-competitive nature of transfer regula-
tions58. This ultimatum was reinforced by the threat of financial fines by the Competition DG. 
The overall responsibility of this course of action lied with the Competition DG, which indicted 
the Football governing bodies. They were forced to devise a new transfer system, taking into 
account the interests of professional players and clubs. The negotiations lasted from September 
2000 until the beginning of March 2001 and influenced remarkably the preparation of a sport 
declaration for the 2000 IGC59. However, the thrust of the Competition DG was harnessed by 
the creation of an inter-service coordination inside the Commission, which was unfavourable to 
a rapid conclusion.
Equally frightening for the football authorities was the perspective of an additional ruling of the 
ECJ. In fact, its judgement in the Balog case was threatening to extend abruptly to all profes-
sional players from associated countries with EU (i.e. Morocco, CEECs, Turkey) the same rights 
accorded by the Bosman ruling to EU football players. The general conclusions, usually signalling 
the lines of subsequent ruling, were expected for the end of March 2001.

3.3. Reaching a compromise

The preparation of the Nice IGC was on the top of the agenda of the French presidency, but it 
also included sport60. In fact, the Nice IGC found the time to call for a compromise between the 
strict application of Community Law and the requests of sport federations. After the spring rulings, 
as outlined by the Commission’s European sport Forum61, it was no longer possible to include a 
sport exception in the Treaty, as demanded by national and international sport federations during 
their tournée to the European Parliament and the Commission in April 200062. A compromise, 
in favour of a special position of sport at the European level, was inscribed in the 4th Annex to 
the Nice Summit and aimed at softening the stance of the ECJ and the Commission Competition 
DG stance toward football. This was made possible by the political intervention of senior politi-
cians in national governments seeking to maintain sport autonomy and its traditional privileges. 
The FIFA and the UEFA consciously invoked and obtained the support of German and English 
governments63, as well as that of the French and Swedish EU presidencies.
In fact, it was important for football governing bodies to find a remedy assisting in overcoming 
the Commission and ECJ attempts to apply the Community Law to sport. 
Concerning the Commission, the sport declaration of Nice and informal pressures of the pro-sport 
lobbying pushed this institution to soften the negotiating demands vis-à-vis football governing 
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bodies. The Commission, in fact, had half-heartedly assumed the function of an external ‘regula-
tor’ of sport business, given its shortage of resources and a long list of priorities. Its most recent 
decisions outlined its lack of willingness to monitor in depth the activities of sport bodies. On the 
one hand, the Competition DG was eager to discharge its docket of accumulated cases and avoid 
additional responsibilities64. On the other hand, the Culture DG enhanced its role of privileged 
interlocutor with sport authorities, launching the idea of “2004 Year of sport”. As a result, with 
a single press release, the Commission summarized its position on the remaining proceedings 
on sport. This clearing of its 2001-2002 docket of complaints was done following the scheme 
highlighted in the Helsinki report, which suited the autonomy of sport federations65. 
Regarding the activities of the European Court of Justice, the football authorities escaped the 
continuation of the Balog case before this forum. The results of the Commission negotiations 
and the pressures of his club were crucial in inducing Mr. Balog to find a compromise, negoti-
ated at the highest level of the FIFA in Switzerland, days before the presentation of the Opinion 
of Advocate-General on the case66. This outcome prevented the preliminary ruling of the ECJ, 
which probably should have followed the lines of the Bosman ruling67. Regarding the Court and 
national courts, the combined effect of the transfer deal with FIFA and the lack of enthusiasm 
of the part of Commission to pursue further investigations concerning sport breaches of EU law 
have discouraged prospective litigants.
Currently, the most likely scenario for the future is a retrenchment of monitoring and enforcement 
activities at the European level as well as a return to the internal dispute-solving machinery 
of the sport federations, more inclined to conciliatory mediation and informal settlements68. 
The notion of “spécificité sportive”, introduced in the annex of the Nice Treaty to qualify the 
multiple functions performed by sport organizations69, is translated in a loose supervision of 
sport activities exerted by EU bodies. In other words, a lip service to the respect of the legal 
principles of European integration is paid in exchange of a loose control of effective practices.
The possible ratification of the Draft Constitutional Treaty, is likely to reinforce this scenario. Art. 
182 allows EU bodies to support social, educational and cultural aspects of sport, as part of 
EU competencies. If a reference sport is finally going to make its appearance in the EU treaties, 
consecrating a closer cooperation between the EU and sport bodies. 

4. Assessment of the Theoretical Framework

As explained earlier, sport regulation in the EU has developed in a discontinuous manner, and 
primarily as a response to sudden crises: the Bosman affaire, the Doping scandal, the transfer 
boom. The reactive nature of sport regulation at the EU level was the result of the lack of po-
litical will to intervene unless in case of punctual events that could no longer be ignored. This 
article, however, contends that, due to the functional nature and institutional configuration of 
the EU integration process, the apparently erratic regulation of sport has a coherent underlying 
structural logic.
In fact, neo-functionalism explains rather satisfactorily the origin and evolution of the sport regu-
lation at the EU level. The ECJ and the Commission could act because of the shift of loyalty of 
interest groups. Confronted with unfavourable national legal orders, which ruled out any challenge 
to the established sport regulation, professional players increasingly opted our for action at the 
existing supranational level, to achieve their objectives. The invocation by professional football 
players of the principles of free-market regulation of the Community law is easily explainable in 
terms of Neo-functionalist utilitarianism.
If the integration engrenage is pertinent in explaining the decision of supranational institutions, 
ECJ and Commission, to intervene in sport issues, it is less helpful in providing explanation for the 
timing of their intervention. Sport regulation in the EU has developed in a discontinuous manner, 
following the irregular rhythm of emergencies which pushed EU institutions to act. The ECJ, and 
not the Commission, was best disposed to grasp such opportunities. The eagerness of the ECJ to 
intervene extensively in sport matters is explainable in terms of centrality of the sport issue on its 
agenda and its most stringent procedures, than those of the Commission, applicable for dealing 
with individual or collective claims concerning the enforcement of Community Law.
Concerning the importance of sport questions, the sport exemption from the Treaty dispositions is 
and remains a peripheral issue in the Commission agenda, as proved by the 1991 agreement of 
the Delors Commission with football governing bodies. This question, on the contrary, is a much 
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more central issue for the ECJ, because of its concern for the principle of the supremacy of Com-
munity Law. In fact, this principle is the very fundament of the authority that the ECJ possesses. 
Consequently, its defence of the “acquis communautaire” has a strong element of self-interest, 
both in maintaining its institutional position and defending the process of legal integration.
Regarding the role of procedures, the art. 234 procedure, which is implemented by the ECJ, al-
lows for individuals willing to signal Community Law infringements a surer, even if time consuming 
access to judicial instances, than the analogue procedure provided by the DG Competition at the 
Commission. Whereas the Commission bureaucracy has an expedient use of such complaints, 
the ECJ, because of its self-proclaimed mission to champion the justiciables, is more attentive to 
the enforcement of Community rights. Consequently, the pressure exerted on the ECJ by specific 
interest groups can be effective, if carried in line with the jurisprudential principles and doctrine 
of the ECJ70.
Nevertheless, in the case of sport regulation not all factors, which pushed for “Europeanisation” 
of this issue, are linked to the functional spill-over. 

4.1. Weaknesses of Neo-functionalism

As mentioned earlier, some important shortcomings are inherent to the neo-functionalist  frame-
work. 
 - The understudied nexus between structural configuration of interests and political strategies 
of actors;
 - Over-reliance on technocratic considerations to the detriment of symbolic politics;
 - Neglect of the influence of external factors in the process of integration.
Regarding the first factor, it is quite apparent that in the case study under analysis, the connec-
tion between functional logic and political strategy did not happen, as it would be expected by 
neo-functionalist theory. The sport regulation, as defined by the ECJ, was perceived by national 
governments as an unintended and undesirable consequence of the building of the Common 
market, and thus had to be opposed.
Regarding the second factor, the neo-functional model overlooks completely the symbolic im-
portance of sport as an important factor for the politicians involved. This shortcoming is well 
illustrated by the success of the demagogic arguments of sport federations, which are inclined to 
present sport as a major element of national identity, and have repeatedly managed to oppose 
the activities of the Commission and the ECJ.
Concerning the third factor, the neo-functional theory does not take into account exogenous 
influences that favored EU intervention in sport matters. The pressure for further extension of 
formal EU competencies in the sport field arises directly from the general modernization of 
sporting activities. Since the 1970s, sport in Western Europe has become increasingly involved 
in commercialized activities linked to broadcasting industry. The worldwide commercial growth 
of sporting activities, connected to tele-communication sector deregulation, has determined 
the relevance of sport for the Common Market. The increase in commercial sponsoring of the 
professional branches of certain sports, in particular football and basketball, added a strong 
economic dimension to sport, which pushed it within the reach of Community economic regulation. 
Moreover, several national inquiries about the doping scandal revealed the transnational 
dimension of the phenomenon.
Even with these adjustments, however, the sport case cannot be completely understood in the 
light of neo-functionalist theory. The expected political spill-over did not take place at Amsterdam 
or Nice IGC(s), and is still waiting the ratification of the Constitutional Treaty. Confronted with 
the resort of professional athletes to the instances of the supranational level, against their op-
ponents, major professional leagues and football self-governing bodies intervened in order to 
stop the shift at the EU level, as it was detrimental to their interests. National and international 
football organizations lobbied assiduously national governments and EU institutions in order to 
reverse the spill-over and to get a political exemption. Confronted with the consequences of the 
functional spill-over, however, these organizations adopted a more pragmatic attitude, aimed at 
shaping incrementally the political spill-over. As a consequence, the entry of a formal reference 
to sport in the Treaties was delayed until the 2004 Convention, and so until the day the European 
Constitution comes in power, the halfway solution of the “specificité sportive” will be in place. 
The reasons of such an outcome are complex, but in order to stick to the neo-functionalist frame, 
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they are fundamentally two.
Firstly, the functional logic was over-stretched in the sport case, because of the lack of a full-
fledged political spill-over. Community Law was applied to professional sport without taking 
into consideration the structural link between professional and amateur worlds. Because of this 
structural linkage, the extension of EU competencies to sport meant that the EU reached out to 
social and non-economic issues, previously untouched by European integration. Due to differences 
between economic and cultural spheres of sporting activities, direct application of Community 
Law to the latter can create so many problems, that any attempt to solve the matter quickly are 
destined to fail.
Secondly, an unfavourable balance of power, in terms of interest mobilization and coalition 
building, prevented such a move. The shift of loyalties from the national level proved to be insuf-
ficient to legitimate the action at the supranational level and thus compelling the political elites 
to delay the transfer of competencies until a sufficient consensus among sport federations was 
found.  The ECJ and the Commission, aware of the possible backlash, were hesitant in their at-
tempt to enforce Community Law at the expenses of sport autonomy.
In conclusion, however, the neo-functional theory does not explain the permanence of an inter-
mediate compromise between national and supranational solutions. The development of sport 
competences at the EU level clearly contradicts the linearity of the integrative process advocated 
by neo-functionalism. This impasse, however, can be explained by combining of the neo-func-
tionalist insights with neo-institutionalist arguments.

4.2. The contribution of Neo-Institutionalism

In spite of strong pressures on the part of football governing bodies, requests to reverse the 
functional spill-over were rejected, forcing the former instances to perform a half-hearted adjust-
ment to the Community Law71. This apparent irreversibility of the integration logic is explainable 
in terms of the burden of institutionalised deference to the decisions of the ECJ as well as by 
the fear of the weakening of the Common Market integration, which might have followed sport 
exemption from Community competences. According to the neo-institutionalist framework, in 
fact, the institutional setting is affecting the decision-making in two ways: by defining a path 
dependency of institutional inertia and by producing unintended consequences related to the 
strategies of actors.
The first aspect relates essentially to the restriction of choices available to decision makers. Be-
cause of institutional inertia, not all possible options are equally conceivable or attainable. This 
factor, even if not sufficient in itself to prevent determined actors from obtaining their objectives, 
has an impact on the final decision. In the case of sport, the explicit reversal of a decision taken 
by the ECJ is simply not an easy option for any governments, as it is a very remote possibility, 
to say the least. 
The second aspect relates to the institutional interdependence and issue linkage that affect the 
rational strategies of actors implied in institutional networks or structures. A sectoral exemption 
for sport matters could have had considerable effects on the overall dynamics of integration, 
opening the door to similar cases and weakening the benefits of the Common market, to which 
most governments are committed.
More generally, the deadlock on status quo was determined by the complexity of the decision-
making on the EU institutional system, given the absence of larger consensus. This phenomenon 
is defined by Fritz Scharpf as the joint decision trap72. Each actor has several breaks at his 
disposal and by manipulating them he can block either the progress or the regression of the 
integration process.
The weight of these factors is running against the neo-functionalist dynamics, which was con-
ceived without consideration to institutional variables. On the one hand, the sport case is con-
sistent with the neo-functionalist dynamics, as it is an example of a new sector drawn into the 
supranational sphere of influence, without national explicit assent and by virtue of functional 
spill-over. Specifically, in spite of the fact that sport was out of the EU reach of competencies, it 
is handled by the ECJ and the Commission in order to assure the effectiveness of the Common 
Market. On the other hand, it is worthy to note that the political spill-over did not completely take 
place, especially considering the outcomes of Amsterdam and Nice IGCs. Apparently several 
member states blocked any extension of the EU formal competencies in this field (by means of 
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invoking either art. 308 or art. 48 of the EC Treaties) in opposition to the activism of the ECJ 
and the Commission. In fact, the reference to sport found its way into the Treaties only thanks 
to the European Convention, which was characterized by a much more fluid setting of coalition 
networks, capable of bypassing intergovernmental blockages and cross-vetoes73.
Even if the EU sport regulation was more reactive rather that pro-active, it was closely entangled 
in the logic of the decisional architecture. Due to the absence of a well-defined strategy behind 
the progressive Europeanization of sport matters, the contribution of neo-institutionalist theory is 
therefore crucial to understand the erratic dynamics of sport competencies at the EU level.

5. General Conclusions

From a theoretical point of view, the aftermath of the Bosman ruling of December 1995 dem-
onstrates the interaction and the interdependence between juridical and political spheres inside 
the current EU decision-making system. The initial move of the ECJ, which came in the form of a 
legally-binding ruling, forced other institutions to react and enact sport re-regulation. The ECJ, 
however, did not retain the monopoly of action and the aftermath of the Bosman ruling clearly 
did not develop according to the ECJ’s own preferences, because of the complex interaction 
between divergent strategies in the EU political system.
The underlying tension between legal/technocratic and political spheres was put in evidence by 
the impasse between functional and political spill-over. This fundamental conflict has proved to 
be a durable feature of European integration since its first years, and it is still in place, even if 
with different features.
The neo-institutionalist perspective stresses the ECJ’s capacity for opening, nurturing and closing 
the EU decision-making process in a more consistent and coherent way than it is possible for 
any other EU institutions. By using categories proposed by Dehousse about the ECJ role in the 
EU decision-making74, it is possible to highlight the different dimensions of this capacity, as it 
manifested itself in the sport case.
Firstly, its capacity of political pressure in respect of the inter-institutional triangle, showed by the 
consequences of Bosman ruling.  Secondly, its action of judicialization of the political process, 
where the interest groups enter in the judicial play to obtain results.  Thirdly, its power of del-
egitimization of political bargains, just as in the case of the “gentlemen’s agreement”.  Fourthly, 
its influence in shaping the content of the decision making, proposing some options instead of 
others, illustrated by the effects of Deliége and Lehtonen rulings.  
Taken together, all the different dimensions of the ECJ’s relevance for the EU decision-making 
system have to be put in the perspective of the so-called “judicialization of politics’, a phenom-
enon broadly defined as “the expansion of the province of the courts and judges at the expenses 
of the politicians and/or the administrators.’75. This expansion has occurred in well-established 
democracies all around the world and has interested also the European integration process, 
reinforcing the already exceptional structural role of the ECJ in the Treaties.
If at the earlier stages of the European integration the ECJ experienced a comfortable room of 
manoeuvre, currently its freedom is reduced by three main factors, associated with the over-
stretching of its authoritative interpretation of Community Law76: the visibility of the ECJ caused 
by its acquired central role in the EU system, the growing judicial burden due to the workload, 
the increasingly critical environment surrounding its activity.
In addition to that, it is interesting to stress the evolving capacity of other institutions to impede 
the ECJ to intervene, by using indirect means. According to observation, the actors involved in 
the sport saga operated an off-of-record regulation of the issue combining different elements, 
to avoid the juridical feeding of the ECJ and escape its intervention in a very delicate political 
compromise:
 - declaratory, not legally binding, statement;
 - informal political agreement, so-called “gentleman’s agreements”;
 - interference in legal procedures.
These specific forms of intervention in the legal field were adopted both by the Commission, 
defining its regulation, as well as by the European Council and member states during the IGCs. 
Without having a clear legal status, these declarations were sending political signals that made 
a difference in the political environment and influenced the activities of the Court. These manoeu-
vres were especially important in reason of the unclear status of sport in European integration, 
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but they are significant beyond this case. The interesting lesson to draw from this experience is 
that the influence of the ECJ on the EU decision-making system is not one-way. Even if the Court 
is assumed to be a monolithic organism, largely independent by other institutions, the ECJ is 
receiving and is sensitive to the political feedback from other EU institutions in response to its 
interventions. This illustrates the politicisation of Community law, as a consequence of the ECJ-
inducted “judicialization” of the EU political game77. 
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